TCEQ DOCKET NO. 2013-1511-MWD

APPLICATION BY LENNAR HOMES OF  § BEFORE THE
TEXAS LAND AND CONSTRUCTION, § TEXAS COMMISSION ON
LTD. FOR PERMIT NO. WQ0015065001 § ENVIRONMENTAL QUALITY

APPLICANT’S RESPONSE TO HEARING REQUEST
TO THE HONORABLE COMMISSIONERS:

COMES NOW, Lennar Homes of Texas Land and Construction, Ltd. (“Applicant™), and
files this response to the hearing request made by Herman Collette on behalf of Frances Foulks
regarding the application for Permit No. WQ0015065001. Applicant respectfully urges the
Texas Commission on Environmental Quality (the “Commission” or “TCEQ”) to deny the
hearing request because it does not raise any issue relevant to the Commission’s decision
whether to grant the permit.

I. BACKGROUND

Applicant has applied for a new permit to authorize the discharge of treated domestic
wastewater at a daily average flow not to exceed 0.15 million gallons per day (“MGD”) in the
first phase, not to exceed 0.30 MGD in the second phase, and not to exceed 0.60 MGD in the
final phase. The wastewater treatment facility will be located in Montgomery County 3,700 feet
east of the intersection of Roman Forest Boulevard and U.S. Highway 59. The discharge route
will be first to a drainage ditch; then to an unnamed tributary; and then to Caney Creek in
Segment No. 1010 of the San Jacinto River Basin. Notice of the application was given as
provided by the TCEQ’s rules. The TCEQ Executive Director has recommended issuance of the
permit. Ms. Foulks was the only person to file public comment, and the request filed by Ms.

Foulks was the only hearing request filed concerning the application.
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II. THE HEARING REQUEST SHOULD BE DENIED

Ms. Foulks® hearing request does not identify any issue relevant to the Commission’s
consideration of a wastewater discharge permit; therefore, it should be denied. This application
is subject to Chapter 55, Subchapter F, of the TCEQ rules. A hearing request may be filed by an
affected person “when authorized by law.” 30 Tex. Admin. Code § 55.201(b)(4). An “affected
person” is defined as “one who has a personal justiciable interest related to a legal right, duty,
privilege, power, or economic interest affected by the application.” Id. § 55.203(a) (emphasis
added). A hearing request must comply with Section 55.201 of the TCEQ rules. Among other
criteria that must be met, Subsection (d) of that rule provides that a hearing request must
“identify the person's personal justiciable interest affected by the application, including a brief,
but specific, written statement explaining in plain language the requestor's location and distance
relative to the proposed facility or activity that is the subject of the application and how and why
the requestor believes he or she will be adversely affected by the proposed facility or activity in a
manner not common to members of the general public.” Id § 55.201(d)(2). The Commission
considers various factors when deciding whether to grant a hearing request, including “whether
the interest claimed is one protected by the law under which the application will be considered.”
Id. § 55.203(c)(1). Under Section 55.211(c)(2)(A), a hearing request made by an affected person
may be granted only if it “raises disputed issues of fact that were raised during the comment
period, that were not withdrawn . . ., and that are relevant and material to the commission’s
decision on the application,” and it complies with Section 55.201. (Emphasis added.)

Although Ms. Foulks’ letter initially references “owners of properties,” it does not
identify any property owners other than Ms. Foulks. She does not explain the location of her

property in relation to the proposed treatment facility. Applicant notes that she owns property
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adjacent to the 1,044 acre parcel that, when developed, will be served by the proposed
wastewater treatment plant. Ms. Foulks owns the properties identified as 85 and 86 on the map
attached hereto as Exhibit “A.” As shown on the exhibit, her property is not adjacent to the plant
site or discharge point, and her property line is more than a mile downstream from the discharge
point. Even if Ms. Foulks could potentially be considered an affected person based on the
location of her property, however, the hearing request does not raise any issue that is relevant to
the Commission’s decision on the wastewater discharge permit sought by Applicant.

The first issue raised by Ms. Foulks concerns Applicant’s choice of one discharge route
over another. The Commission must review the application that it is filed and determine whether
the permit should be granted based on the information in that application. As the Executive
Director noted in the Response to Public Comment, the Commission “does not have the authority
to mandate a different discharge location or different type of wastewater treatment plant.”
Executive Director’s Response to Public Comment at 4. The first issue raised by Ms. Foulks has
no bearing on the application that was filed and therefore it is not relevant to the Commission’s
decision on the application.

Issues 2 and 3 raised by Ms. Foulks relate to stormwater issues rather than the wastewater
discharge permit Applicant is seeking in this proceeding. Her letter requests a hearing to
consider:

2) Alteration of existing soil percolation and resulting increase outflow into “Pumpkin
Gully” as development progresses.’

3) Other issues resulting in rerouting of storm water that normally now flows adjacent
to Railroad Road and across Comer Reinhard [sic] Road into Caney Creek.

! The hearing request does not identify the location of “Pumpkin Gully.”
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(Emphasis added). Applicant has applied for a wastewater discharge permit. Ms. Foulks
appears to be concerned that future land development will alter stormwater flows. Although the
Commission does regulate stormwater discharges, that issue is not relevant to the Commission’s
consideration of a wastewater discharge permit.

Issue 4 raised by Ms. Foulks is the “[p]otential resultant erosion of ‘Pumpkin Gully’ due
to the increase in total flow as a result of the development.” (Emphasis added). As noted above,
Ms. Foulks does not indicate where “Pumpkin Gully” is located. In any event, this issue appears
to relate also to the future development of the land and stormwater management issues, rather
than the wastewater discharge permit. Even if it is somehow intended to relate to the wastewater
discharge permit, the issue of possible future erosion of a waterway’s banks is outside the scope
of the Commission’s review of a wastewater discharge permit, which is limited to water quality
issues.

The final concern raised by Ms. Foulks also relates to the land development rather the
wastewater discharge permit. Her letter requests a hearing to consider “[o]ther potential issues
resulting from potential degradation of habitat from the development.” (Emphasis added). While
the Commission’s review of a wastewater discharge permit does consider aquatic life uses in the
receiving stream, the effect of a land development on habitat is not relevant to that review and
therefore not a basis to grant a contested case hearing.

In sum, Ms. Foulks has not raised any issue that is relevant and material to the
Commission’s decision on the application at issue here. Lennar Homes of Texas Land and
Construction, Ltd. therefore respectfully urges the Commission to deny Frances Foulks” hearing

request and issue Permit No. WQ0015065001.
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Respectfully submitted,

COATS, ROSE, YALE, RYMAN & LEE, P.C.

By: M% ,MWV—
Angefg M. Stepherso}l
TBA #19169070
5420 LBJ Freeway, Suite 600
Dallas, Texas 75240
Telephone: (972) 982-8450
Telefax: (972) 982-8451

ATTORNEYS FOR LENNAR HOMES OF
TEXAS LAND AND CONSTRUCTION, LTD.
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CERTIFICATE OF SERVICE

I hereby certify that I have served a true and correct copy of the foregoing on this 30th

day of August, 2013 on the following:

Alicia Ramirez, Staff Attorney

TCEQ Environmental Law Division (MC 173)
P.O. Box 13087

Austin, Texas 78711-3087

Bijaya Raj Chalise, Technical Staff
TCEQ Water Quality Division (MC 148)
P.O. Box 13087

Austin, Texas 78711-3087

Brian Christian, Director

TCEQ Small Business and Environmental Assistance

Division, Public Education Program (MC 108)
P.O. Box 13087
Austin, Texas 78711-3087

Blas J. Coy, Jr.

TCEQ Public Interest Counsel (MC 103)
P.O. Box 13087

Austin, Texas 78711-3087

Kyle Lucas

TCEQ Alternative Dispute Resolution (MC 222)
P.O. Box 13087

Austin, Texas 78711-3087

Ms. Bridget C. Bohac

TCEQ Chief Clerk (MC 105)
P.O. Box 13087

Austin, Texas 78711-3087

Herman Collette
Frances Foulks

1303 Golden Bear Lane
Kingwood, Texas 77339
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VIA ELECTRONIC MAIL
VIA ELECTRONIC MAIL

VIA ELECTRONIC MAIL

VIA ELECTRONIC MAIL
VIA ELECTRONIC MAIL
VIA ELECTRONIC FILING

VIA OVERNIGHT DELIVERY

Gorage I Baphanon—

Angela M. Stepherson
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